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COMMENTS OF AT&T CORP.

Pursuantto the Commission’sPublic Notice’ and Sections 1.415 and 1.419 of the

Commission’sRules, 47 C.F.R. §~1.415 and 1.419, AT&T Corp. (“AT&T”) submits these

commentson the Reportof the National ExchangeCarrier Association(“NECA”), which was

filed with theCommissionon January28, 2005, asrequiredby theCommission’sMemorandum

Opinion andOrder,releasedNovember30, 2004, in WC DocketNo. 04~372.2

In its InvestigationOrder (~J28-32),the CommissiondirectedNECA to file a Report

addressinga numberof concernsraisedin the recordwith respectto the timing of its true-up

processesand the submissionof its “final” Form 492 InterstateEarningsMonitoring Reports,

that, per the Commission’sPart 65 rules, NECA must file annually on September30.~ In

particular, the InvestigationOrder (~f29) askedwhy NECA allowed its membercarriersto

submitcostadjustmentsover a 24-monthrolling period,effectivelyallowing adjustmentsto be

Public Notice, Reporton Timing of NECA Pool True-up Submissionsand FCC Form 492
InterstateEarningsMonitoringReports,WC DocketNo. 05-29,DA 05-323,rd.Feb.4, 2005.
2 July 1, 2004 AnnualAccessCharge Tariff Filings, WC DocketNo. 04-372, Memorandum

OpinionandOrder, FCC04-277,rd. Nov. 30, 2004 (“InvestigationOrder” or “Order”), Errata,

DA 04-4050,rel. Dec.23, 2004.
~SeeSection65.600(b)oftheCommission’srules, 47 C.F.R. § 65.600(b).



madeup to 15 monthsafter the dateestablishedby the Commission’srules for filing a “final”

EarningsReport. The Order (~J~J30-31)alsopointsout thatNECAfiles its September
30

th Form

492 Reportjust beforemostof its carrierscompletetheircost studies,resulting in a significant

volume of cost datanot beingcaptureduntil the following year. The Order questionswhy

NECA membercarriersarenot requiredto submittheircost studiessooner,to allowthe datato

be includedin the more recentyear’s report,and asksNECA to proposeoptionsfor shortening

thetrue-upprocessto allow final rate-of-returninformationto be filed by September30. NECA

wasalsodirectedto explainwhy it allows membercarriers24 monthsto file true-upsto NECA’s

pools ratherthan12 months,asNECArequiresfor true-upofInterstateCommonLine Support

(“ICLS”) datathat arebasedon the sameseparationsandcoststudies(Order ¶ 32). The shorter

true-upcouldallow NECA to file amoreaccuratefinal rateofreturnreportafterthecloseofthe

calendaryear.

NECA’s Reportattemptsto addresseachoftheseissues. First, it explainsin greatdetail

the mechanicsof the 24-monthtrue-up processthat is a major causeof its late filings, but it

neveroffers a cogentlegal basisfor submitting“[fjinal adjustmentsto theenforcementperiod,”

asrequiredby Section65.600(b),that arenot truly final. However,NECA doesoffer some

useful proposalsthat may leadto more timely and accurateearningsreportsand improvethe

quality of the datain its tariff filings. As detailedbelow,AT&T supportsmostof the changes

NECA proposes,even though they do not provide the entire answerto concernsover the

timelinessandaccuracyofNECA’s datasubmissions.

Preliminarily, AT&T observesthat none of the changesNECA proposesdirectly

addressesNECA’s consistentforecastbias. The NECA forecastprocesshas consistently

producedratesthatexceedtheCommission’sauthorizedrateof return. Duringthecourseof this
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investigation,theCommissionlearnedthat theearningsreportedon theForms492 do not reflect

the final rateofreturnearnedby theNECA tariff participants.NECA suggeststhat muchofthe

deviationbetweenits final rateofreturnandthe492 reportis simplytheresultofa timing issue,

discussedbelow, that can be resolvedby modifying the Commission’srulesto synchronizethe

datesbetweenfiling InterstateCommonLine Support (“ICLS”) and LSS (“Local Switching

Support”) coststudiesandthe Form 492. However,theNECA proposalto align the Form 492

report date doesnothing to eliminate the incentiveof rate of return LECs to underestimate

demandandoverstatecosts. If the Commissiondoesdecideto modify its rulesto synchronize

thesefilings, it should also revisit other aspectsof its Part 65 rules which do addressthis

fundamentalproblem.4 The lack of alignmentcitedby NECA is but one of manyissuesthe

Commissionshouldconsiderasit movestowardamorerationalincentivebasedaccesssystem.5

NECA acknowledges(Report at 15-18) that it has a substantialinternal problem in

havingits membercompaniescomply with its requirementto submitcoststudiesby July 31 each

yearsothe datacanbe reflectedin NECA’s Form 492, dueSeptember30. Indeed,by NECA’s

account,only a baremajority of its membercarrierssubmittimely data. NECA outlines some

~Forexample,theCommissioncouldamendSections65.700(a) and(b) of its ruleswhich create
a built-in incentiveto underestimatedemandand overstatecostsby providing buffer zonesfor
categoryandoverall earningsthat arehigherthantheprescribedrateofreturn.

~TheCommissionhasalreadynotedthat it wouldnot be inclinedto modifiy its Part65.101 rule
in theabsenceofareviewofall of its Part65 procedures.SeeIn theMatter ofMulti-Association
Group (MAG) Plan for Regulationof InterstateServicesof Non-PriceCap IncumbentLocal
ExchangeCarriers and InterexchangeCarriers, CC Docket No. 00-256,Federal-StateJoint
Boardon UniversalService,CC DocketNo. 96-45,AccessChargeReformfor IncumbentLocal
ExchangeCarriersSubjectto Rate-of-ReturnRegulation,CC DocketNo. 98-77,Prescribingthe
AuthorizedRate of Returnfor Interstate Servicesof Local ExchangeCarriers, CC Docket
No. 98-166,SecondReportandOrderandFurtherNoticeof ProposedRulemakingin CC Docket
No. 00-256,Fifteenth Report and Order in CC DocketNo. 96-45, and Reportand Order in
CC DocketNos.98-77and98-166, FCC04-31, ¶11 208-210,rel. March 18, 2004.

3



internalmanagementmeasuresit intendsto taketo improveperformance,but acknowledgesthat

evenwith its remedialsteps,full complianceis not likely (Reportat 18). In caseswherestudies

arenot submittedon time, NECA offers to createestimatesof final coststudy results. AT&T

doesnot supportthe useof projectionsfor this purposeandurgesthe Commissionto require

NECAto useactualpreliminary(i.e.,not trued-up)pool settlementdata,asit currentlydoes.

Basedonpastexperiencewith NECA’s projections,AT&T is concernedthatcreationof

projectionsfor this purposewill not improveaccuracy. Useofactualdatadoesnotpresentthe

opportunityfor manipulationandsubjectivejudgmentthat areinherentin creatingprojections,as

NECA proposes.Whateverproposalis adopted,assuringcompliancewith deadlinesby member

carriersis an internalmanagementresponsibilitythatrestssquarelyon NECA, whichhasalegal

obligationto file accuratedata.6

NordoesAT&T opposeNECA’s proposal(Reportat20) to replaceits currentrolling

24-monthadjustmentwindow—apracticeNECAacknowledgesno longermakessense—witha

calendaryearadjustmentmechanism.Thispracticeshouldresultin amarginalincreasein the

accuracyofNECA’s data. Likewise,it makessenseto requireall carrier-initiatedadjustmentsto

befinalizedon thesamescheduleasthesubmissionof ICLS andLSS true-ups,asNECA

proposes.Oneconsequenceof conformingto theICLS andLSSdatatrue-upscheduleandfiling

final Forms492 on acalendar-yearbasisis theneedto amendSection65.600(b)to reflectthis

change.

6 While any improvementin dataquality is desirable,it is unclear from the Report how

significantthe impactof filing costdataon a moretimely basiswould be. The dollarvolumes
NECA identifies(Reportat 16),althoughnot trivial, aresmall comparedto thetotal NECA base.
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AT&T doesnotopposeNECA’s proposal,whichwould resultin extendingthedatefor

filing final adjustmentsto theForm492 EarningsReportby fourmonths,from September30 of

theyearfollowing theenforcementperiod,to January31 ofthenextyear. NECAexplainsthatit

canreplaceits current“rolling” 24-monthadjustmentwindowwith acalendar-yearadjustment

andrequireall carrier-initiatedadjustmentsto befinalizedby Decemberoftheyearfollowing the

studyperiod(Reportat20). Thiswould allowafinal Form 492 to be filed by theendofthe

following month,i.e., January31. While theadditional4-monthdelayin filing is certainlynot

desirable,if thosereportsaremoreaccurateandmore likely to be actually“final,” asNECA

indicates,AT&T doesnotopposesuchrule change.7

NECA, no doubt,recognizesthatsuchachangewould effectively extendthetime by

which acauseof actionaccruesfor purposesof filing over-earningscomplaintsunder

Section415 of theAct, 47 U.S.C. § 415, by fourmonths. Indeed,if NECAwereto file a further

revisedForm 492, astheCommissionhasheld it is requiredto do if therearesubsequent

“final adjustments,”thestatutewouldbeextendedevenfurtherto reflectsuchadjustments.See

InvestigationOrder, ¶ 27 andn.76;andErrata, ¶ 2, n.70. NECA’s Report(at 14) acknowledges

thisrequirementandNECA indicatesit hasfiled furtheradjustmentsto its final 2001-2002

Form 492 monitoringreport(dueSeptember30, 2003)concurrentlywith thisReport. Thus,for

example,a causeofactionthatarosefrom thenewlyreported2001-2002earningsdatawould

necessarilyaccrueasofJanuary28, 2005,thedateNECAfiled this latestadjustment.See

InvestigationOrder n.70 andErrata, ¶ 2 andn.70.

~Evenwith thesechanges,NECA indicatestheremaybe instanceswhenit might haveto file a
revisedearningsreportafterJanuary31, for example,becauseof companiesthat still do not file
timely studies. SeeReportat 18, 21-22.
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CONCLUSION

For the reasonsstatedabove,AT&T doesnot opposethe changesproposedby NECA,

exceptits useof projectedratherthan actualdata,and urgesthe Commissionalso to consider

furtherrevisionsto its Part65 rules.

Respectfullysubmitted,

AT&T Corp.

By Is! Mart Vaarsi
LeonardJ. Cali
LawrenceJ.Lafaro
JudySello
Mart Vaarsi

AT&T Corp.
Room3A215
OneAT&T Way
Bedminster,NJ 07921
(908)234-6519

Attorneysfor AT&T Corp.

March4, 2005
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